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Dear Mr. Raber:

Changes in the above referenced agreement are warranted to address the incorporation of contract
clauses required by the Federal Transit Authority in transit grant agreements.. We may use this
instrument as amendment number one. Therefore, the attached clauses are incorporated into the above
referenced agreement.

All other terms and conditions of the agreement remain the same.

To properly memorialize this amendment, and to insure a meeting of the minds, please indicate your
concurrence of this amendment in the space provided below and return one original of this instrument to
the undersigned at the above address to the attention of Mail Drop 616E. Questions may be directed to
iedson at 602-712-8304.

Concur for the City of Sedona:
<

Jack et s S LW
Joint Project Administrator 724 WVV&/
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Federal Clauses

In addition fo State contract language and referenced Federal and ADOT-required assurances, certifications
and notifications, the reciepient agrees, and where applicable by ADOT and FTA determination, certifies {via
this agreement and the application itself, Attachment “A”) to compliance with the following Federal clauses.
The term "Recipient” is used to describe the primary federal grant recipient, ADOT. The applicant-awardee is
variously termed "Subrecipient” or “Contractor.”

DRUG AND ALCOHOL TESTING, 49 U.S.C. §5331, 49 CFR Parts 653 and 654

Applicability to Contracts

The Drug and Alcohoi testing provisions apply to Operational Service Contracts.

Flow Down Requirements

Anyone who performs a safety-sensitive function for the reciplient or subrecipient is required to comply
with 49 CFR 653 and 654, unless the contract is for maintenance services. Maintenance contractors for
non-urbanized area formula program grantees are not subject to the rules. Also, the rules do not apply to
maintenance subcontractors.

Mode! Clause/Language

Introduction

FTA’s drug and aicohol rules, 49 CFR 653 and 654, respectively, are unique among the regulations
issued by FTA. First, they require recipients to ensure that any entity performing a safety-sensitive
function on the recipient’s behalf (usually subrecipients and/or contractors) implement a complex drug
and alcohol testing program that complies with Parts 653 and 654. Second, the rules condition the receipt
of certain kinds of FTA funding on the recipient's compliance with the rules; thus, the recipient is not in
compliance with the rules unless every entity that performs a safety-sensitive function on the recipient’s
behalf is in compliance with the rules. Third, the rules do not specify how a recipient ensures that its
subrecipients and/or contractors comply with them.

How a recipient does so depends on several factors, including whether the contractor is covered
independently by the drug and alcohol rules of another Department of Transporiation operating
administration, the nature of the relationship that the recipient has with the contractor, and the financial
resources avallable to the recipient to oversee the coniractor’s drug and alcohol testing program. In short,
there are a variety of ways a recipient can ensure that its subrecipients and contractors comply with the
rules.

Therefore, FTA has developed three mode! contract provisions for recipients to use "as is" or to modify fo
fit their particular situations.

Explanation of Model Contract Clauses

Under Option 1, the recipient ensures the contractor's compliance with the rules by requiring the
contractor to participate in a drug and alcohol program administered by the recipient. The advantages of
doing this are obvious: the recipient maintains total contro! over its compliance with 48 CFR 653 and 654.
The disadvantage is that the recipient, which may not directly employ any safety-sensitive employees,
has to implement a complex testing program. Therefore, this may be a practical option only for those
recipients which have a testing program for their employees, and can add the contractor's safety-sensitive
employees to that program.

Under Option 2, the recipient relies on the contractor to implement a drug and alcohol testing program
that complies with 49 CFR 653 and 654, but retains the ability to monitor the contractor’s testing program;
thus, the recipient has less control overs its compliance with the drug and alcohol testing rules than it
does under option 1. The advantage of this approach is that it places the responsibility for complying with
the rules on the entity that is actually performing the safety-sensitive function. Moreover, it reserves to the
recipient the power to ensure that the contractor complies with the program. The disadvantage of Option
2 is that without adequate monitoring of the contractor's program, the recipient may find itself out of
compliance with the rules.

Under option 3, the recipient specifies some or all of the specific {eatures of a confractor’s drug and
alcohol compliance program. Thus, it requires the recipient to decide what it wants to do and how it wants
to do it. The advantage of this option is that the recipient has more control over the contractor’s drug and
alcohol testing program, yet it is not actually administering the testing program. The disadvantage is that
the recipient has to specify and understand clearly what it wants to do and why.




Drug and Alcoho! Testing
Option 1
The contractor agrees to:

(a) participate in ( grantee’s or recipient’s) drug and alcohol program established in compliance
with 48 CFR 653 and 654.

Drug and Alcohol Testing
Option 2
The contractor agrees to establish and implement a drug and alcohol testing program that complies with
49 CFR Parts 653 and 654, produce any documentation necessary to establish its compliance with Parts
653 and 654, and permit any authorized representative of the United States Department of Transportation
or its operating administrations, the State QOversight Agency of (name of State), or the (insert name of
grantee), to inspect the facilities and records associated with the implementation of the drug and alcoho!
testing program as required under 49 CFR Parts 653 and 654 and review the testing process. The
contractor agrees further to certify annually its compliance with Parts 653 and 654 before (insert date)
and to submit the Management Information System (MIS) reports before (insert date before March 15} to
(insert title and address of person responsible for receiving information). To certify compliance the
contractor shall use the "Substance Abuse Ceriifications” in the "Annual List of Certifications and
Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is published
annually in the Federal Register.
Drug and Alcohol Testing
Option 3
The coniractor agrees to establish and implement a drug and alcohol testing program that complies with
49 CFR Parts 653 and 654, produce any documentation necessary to establish its compliance with Parts
653 and 654, and permit any authorized representative of the United States Department of Transportation
or its operating administrations, the State Oversight Agency of (name of State), or the (insert name of
grantee), to inspect the facilities and records associated with the implementation of the drug and algohol
testing program as required under 49 CFR Parts 653 and 654 and review the testing process. The
contractor agrees further to certify annually its compliance with Parts 653 and 654 before (insert date)
and to submit the Management information System (M!S) reports before (insert date before March 15} to
(insert title and address of person responsible for receiving information). To certify compliance the
gontractor shall use the "Substance Abuse Certifications” in the "Annual List of Certifications and
Assurances for Federal Transit Administration Grants and Cooperative Agreements," which is published
annually in the Federal Register. The Contractor agrees further to [Select a, b, or c] (a) submit before
{insert date or upon request) a copy of the Policy Statement developed to implement its drug and alcohol
testing program; OR (b) adopt (insert title of the Policy Statement the recipient wishes the contractor to
use) as its policy statement as required under 49 CFR 653 and 654; OR (c) submit for review and
approval before { insert date or upon request) a copy of its Policy Statement developed to impiement its
drug and alcohol testing program. In addition, the contractor agrees to: (to be determined by the recipient,
but may address areas such as: the selection of the certified laboratory, substance abuse professional, or
Medical Review Officer, or the use of a consortium).

CHARTER BUS REQUIREMENTS, 49 1).S.C. 5323(d), 48 CFR Part 604

Applicability to Contracis

The Charter Bus requirements apply to the following type of contract: Operational Service Contracts.
Flow Bown Requirements

The Charter Bus requirements flow down from FTA recipients and subrecipients to first tier service
contractors.

Model Clause/Languade

The relevant statutes and regulations do not mandate any specific clause or language. The following
clause has been developed by FTA.




Charter Service Operations - The contractor agrees to comply with 48 U.8.C. 5323{(d) and 48 CFR Part
604, which provides that recipients and subrecipients of FTA assistance are prohibited from providing
charter service using federally funded equipment or facilities if there is at least one private charier
operator willing and able to provide the service, except under one of the exceptions at 49 CFR 604.8. Any
charier service provided under one of the exceptions must be "incidental," i.e., it must not interfere with or
detract from the provision of mass transportation.

SCHOOL BUS REQUIREMENTS |, 49 U.5.C. 5323(F), 49 CFR Part 605

Applicability to Conlracts

The School Bus requirements apply to the following type of contract: Operationa! Service Contracts.
Flow Down Requirements

The School Bus requirements flow down from FTA reciplents and subrecipients to first tier service
contractors.

School Bus Operations - Pursuant to 69 U.S.C. 5323(f) and 49 CFR Part 605, recipients and
subrecipients of FTA assistance may not engage in school bus operations exclusively for the
transportation of students and school personnel in competition with private school bus operators uniess
qualified under specified exemptions. When operating exclusive school bus service under an allowable
exemption, recipients and subrecipients may not use federally funded equipment, vehicles, or facilities.

ENERGY CONSERVATION REQUIREMENTS, 42 U).5.C. 6321 et seq. , 49 CFR Part 18

Applicability to Contracts

The Energy Conservation requirements are applicable to all contracts.

Flow Down

The Energy Conservation requirements extend to ali third party coniractors and their contracts at every
tier and subrecipients and their subagreements at every tier.

Energy Conservation - The contractor agrees to comply with mandatory standards and policies relating
to energy efficiency which are contained in the state energy conservation plan issued in compliance with
the Energy Policy and Conservation Act.

CLEAN WATER REQUIBREMENTS, 33 U.5.C. 1251

Applicability to Contracts

The Clean Water requirements apply to each confract and subcontract which exceeds $100,000.
Flow Down

The Clean Water requirements flow down to FTA recipients and subrecipients at every ier.

Clean Water - (1) The Contractor agrees to comply with all applicable standards, orders or regulations
issued pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq . The
Contractor agrees to report each violation to the Purchaser and understands and agrees that the
Purchaser will, in turn, report each violation as required to assure notification to FTA and the appropriate
EPA Regional Office.

(2) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000
financed in whole or in part with Federal assistance provided by FTA.

LOBBYING. 31 U.5.C. 1352, 48 CFR Part 19, 49 CFR Part 20

Applicability to Coniracts

The Lobbying requirements apply to Construction/Architectural and Engineering/Acquisition of Rolling
Stock/Professional Service Contract/Operational Service Gontract/Turnkey contracts.

Flow Down

The Lobbying requirements mandate the maximum flow down, pursuant to Byrd Anti-Lobbying
Amendment, 31 U.S.C. § 1352(b}{5) and 48 C.F.R. Part 19, Appendix A, Section 7.

Lobbying- -Ctause and specific language therein are mandated by 49 CFR Part 18, Appendix A.
Modifications have been made to the Clause pursuant to Section 10 of the Lobbying Disclosure Act of
1985, P.L.. 104-65 [to be codified at 2 U.8.C. § 1601, of seq. ]




- Lobbying Certification and Disclosure of Lobbying Activities for third party contractors are mandated by
31 U.8.C. 1352(b)(5), as amended by Section 10 of the Lobbying Disclosure Act of 1895, and DOT
implementing regulation, "New Restrictions on Lobbying,” at 49 CFR § 20.110{d)

- Language in Lobbying Certification is mandated by 49 CFR Part 19, Appendix A, Section 7, which
provides that contractors file the certification required by 49 CFR Part 20, Appendix A.

Modifications have been made to the Lobbying Certification pursuant to Section 10 of the Lobbying
Disclosure Act of 1995,

- Use of "Disclosure of Lobbying Activities," Standard Form-LLL set forth in Appendix B of 49 CFR Part
20, as amended by "Government wide Guidance For New Restrictions on Lobbying," 61 Fed. Reg. 1413
(1/19/96} is mandated by 49 CFR Part 20, Appendix A.

Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of
1995, P L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or bid for an
award of $100,000 or more shall file the certification required by 49 CFR part 20, "New Restrictions an
Lobbying." Each tier certifies to the tier above that it will not and has not used Federal appropriated funds
to pay any person or organization for influencing or attempting to influence an officer or employee of any
agency, a member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federal contract, grant or any other award covered by 31
U.8.C. 1352, Each tier shall also disciose the name of any registrant under the Lobbying Disclosure Act
of 1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to that Federai
contract, grant or award covered by 31 U 8.C. 1352. Such disclosures are forwarded from tier to tier up to
the recipient.

See also Certification A in the recipient's application, regarding lobbying (from 49 CFR PART 20).

FEDERAL CHANGES, 49 CFR Part 18

Applicability to Conlracis

The Federal Changes requirement applies to ali contracts.

Flow Down

The Federal Changes requirement flows down appropriately to each applicable changed reguirement.
Federal Changes - Contractor shall at all times comply with all applicable FTA regulations, policies,
procedures and directives, including without limitation those listed directly or by reference in the
Agreement (Form FTA MA (2) dated October, 1995) between Purchaser and FTA , as they may be
amended or promulgated from time to time during the term of this contract, Contractor's failure to so
comply shall constitute a material breach of this contract.

CLEAN AIR, 42 U.S.C. 7401 et seq, 40 CFR 15.61, 49 CFR Part 18

Appiicability to Contracts

The Clean Air requirements apply fo ail contracts exceeding $100,000, including indefinite quantities
where the amount is expected to exceed $100,000 in any year.

Flow Down

The Clean Air requirements flow down to all subcontracts which exceed $100,000.

Clean Air - (1) The Contractor agrees to comply with ail applicable standards, orders or reguiations
issued pursuant to the Clean Air Act, as amended, 42 U.8.C. §§ 7401 et seq . The Contractor agrees o
report each violation to the Purchaser and understands and agrees that the Purchaser will, in turn, report
each violation as required to assure notification to FTA and the appropriate EPA Regional Office.

{2) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000
financed in whole or in part with Federal assistance provided by FTA.




NO GOVERNMENT OBLIGATION TO THIRD PARTIES

Applicability to Contracts

Applicable to all contracts.

Flow Down

Not required by statute or regulation for either primary contractors or subcontractors, this concept should
flow down to all levels to clarify, to all parties to the contract, that the Federal Government does not have
contractual liability to third parties, absent specific written consent. .

No Obligation by the Federal Government.

{1) The Purchaser and Contractor acknowledge and agree that, notwithstanding any concurrence by the
Federal Government in or approva! of the solicitation or award of the underlying contract, absent the
express written consent by the Federal Government, the Federal Government is not a party {o this
coniract and shall not be subject to any obligations or liabilities to the Purchaser, Contractor, or any other
party (whether or not a party to that contract) pertaining to any matter resulting from the underlying
contract.

(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in part
with Federal assistance provided by FTA. It is further agreed that the clause shall not be modified, except
to identify the subcontractor who will be subject to its provisions.

PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS

31 U.5.C. 3801 et seq. , 49 CFR Part 31 18 U.8.C. 1001, 49 U.S.C. 5307

Applicability to Coniracts

These requirements are applicable to all contracts.

Flow Down

These requirements flow down to contractors and subcontractors who make, present, or submit covered

claims and statements.

Model Clause/lL.angquage

These requirements have no specified language, so FTA proffers the following language.

Program Fraud and False or Fraudulent Statements or Related Acts.

(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 19886,
as

amended, 31 U.S.C. § § 3801 et seq . and U.S. DOT regulations, "Program Fraud Civit Remedies,” 49

C.F.R. Part

31, apply to its actions pertaining to this Project. Upon execution of the underlying contract, the

Contractor certifies or affirms the truthfulness and accuracy of any staterment it has made, it makes, it may

make, or causes 1o be made, pertaining fo the underlying contract or the FTA assisted project for which

this contract work is being

performed. In addition to other penalties that may be applicable, the Contractor further acknowledges that

if It makes, or causes to be made, a false, fictitious, or fraudulent claim, statement, submission, or

certification, the Federal Government reserves the right to impose the penalties of the Program Fraud

Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government deems appropriate.

{2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or

fraudulent claim,

statement, submission, or certification to the Federal Government under a contract connected with a

project that is financed in whole or in part with Federal assistance originally awarded by FTA under the

authority of 49 U.S.C. § 5307, the Government reserves the right to impose the penaities of 18 U.5.C. §

1001 and 49 U.S.C. § 5307(n)(1) on the Contractor, to the extent the Federal Government deems

appropriate.

{3) The Contractor agrees to include the above two clauses in each subcontract financed in whole or in

part with Federal assistance provided by FTA. ltis further agreed that the clauses shall not be maodified,

except to identify the subcontractor who will be subject to the provisions.




TERMINATION, 49 U.S.C.Part 18, FTA Circular 4220.1D

Applicability to Contracts

All contracts (with the exception of contracts with nonprofit organizations and institutions of higher
educatlon,) in excess of $10,000 shall contain suitable provisions for termination by the grantee including
the manner by which it will be effected and the basis for settlement. {For contracts with nonprofit
organizations and institutions of higher education the threshold is $100,000.) in addition, such contracts
shall describe conditions under which the contract

may be terminated for default as well as conditions where the contract may be terminated because of
circumstances beyond the control of the contractor.

Flow Down

The termination requirements flow down to all contracts in excess of $10,000, with the exception of
contracts with nonprofit organizations and institutions of higher learning.

Clause Language

Depending on the circumstances, the following are suggestions of clauses to be used in different types of
contracts: For the purposes of this "Sample Contract,” a number of different possible contractual options
are shown.

a. Termination for Convenience {General Provision) The {Recipient) may terminate this contract, in
whole ar in par, at any ime by written notice to the Contractor when it is in the Government's best
interest. The Contractor shall be paid its costs, including contract close-out costs, and profit on work
performed up to the time of termination. The Contractor shall promptly submit its termination claim to
{Recipient} io be paid the Coniractor. If the Contractor has any property in its possession belonging to the
{Recipient}, the Contractor will account for the same, and dispose of it in the manner the (Recipient)
directs.

b. Termination for Default [Breach or Cause] {General Provision) if the Contractor does not deliver
supplies in accordance with the contract delivery schedule, or, if the contract is for services, the
Contractor fails to perform in the manner called for in the contract, or if the Contractor fails to comply with
any other provisions of the contract, the {Recipient) may terminate this contract for defauit. Termination
shall be effected by serving a notice of termination on the contractor setting forth the manner in which the
Gontractor is in default. The contractor will only be paid the contract price for supplies delivered and
accepted, or services performed in accordance with the manner of performance set forth in the contract.
If it Is later determined by the (Recipient) that the Contractor had an excusable reason for not performing,
such as a strike, fire, or flood, events which are not the fault of or are beyond the controi of the
Contractor, the (Recipient}, after setting up a new delivery of performance schedule, may allow the
Contractor to continue work, or treat the termination as a termination for convenience.

c. Opportunity to Cure (General Provision) The (Recipient) in its sole discretion may, inthe case of a
termination for breach or default, allow the Contractor [an appropriately short period of time] in which fo
cure the defect. In such case, the notice of termination will state the time period in which cure is permitted
and other appropriate conditions

it Contractor fails to remedy to (Recipient)'s satisfaction the breach or default or any of the terms,
covenants, or conditions of this Contract within [ten (10} days] after receipt by Contracior or written notice
from (Recipient) setting forth the nature of said breach or defautt, (Recipient) shail have the right to
terminate the Contract without

any further obligation to Contractor. Any such termination for default shall not in any way operate to
preclude

(Recipient) from also pursuing all available remedies against Gontractor and its sureties for said breach or
default.

d. Waiver of Remedies for any Breach In the event that (Recipient) elects to waive its remedies for any
breach by Contractor of any covenant, term or condition of this Contract, such waiver by (Recipient) shall
not limit {Recipient)'s remedies for any succeeding breach of that or of any other term, covenant, or
condition of this Contract.




GOVERNMENT-WIDE DEBARMENT AND SUSPENSION (NONPROCUREMENT), 48 CFR Part 29,
Executive Order 12549

Appiicability to Contracts

Executive Order 12549, as implemented by 49 CFR Part 29, prohibits FTA recipients and sub-recipients
from contracting for goods and services from organizations that have been suspended or debarred from
receiving Federally-assisted contracts. As part of their applications each year, recipients are required to
submit a certification to the effect that they will not enter into contracts over $100,000 with suspended or
debarred contractors and that they will require their contractors (and their subcontractors) to make the
same certification to them.

Flow Down

Contractors are required to pass this requirement on to subcontractors seeking subconiracts over
$100,000. Thus, the terms "lower tier covered participant" and "lower tier covered transaction" include
both contractors and subcontractors and contracts and subcontracts over $100,000.

Model Clause/l anquage

(Instructions) The certification and instruction language is contained at 29 CFR Part 29, Appendix B, and
must be included in IFB's and RFP's [for inclusion by contractors in their bids or proposals] for all
contracts over $100,000, regardiess of the type of contract to be awarded.

Certification Regarding Debarment, Suspension, and Other Responsibility Matters - Lower Tier
Covered Transactions {Third Party Contracts over $100,000).

Instructions for Certification

1. By signing and submitting this bid or proposal, the prospective lower tier participant is providing the
signed certification set out below .

2. The certification in this clause is a material representation of fact upon which reliance was placed when
this transaction was entered into. if it is later determined that the prospective iower tier participant
knowingly rendered an erroneous certification, in addition to other remedies available to the Federal
Government, (Recipient) may pursue available remedies, including suspension and/or debarment.

3. The prospective lower tier participant shall provide immediate written notice to (Recipient) if at any time
the prospective lower tier participant learns that its certification was erroneous when submitted or has
become erroneous by reason of changed circumstances.

4. The terms "covered transaction," "debarred," "suspended,” “ineligible,” "lower tier covered transaction,”
"participant,” "persons,” "lower tier covered transaction,” “principal," "propoesal," and “voluntarily
excluded,” as used in this clause, have the meanings set out in the Definitions and Coverage sections of
rules implementing Executive Order 12549 [49 CFR Part 29]. You may contact (Recipient) for assistance
it obtaining a copy of those regulations.

5, The prospective lower tier participant agrees by submitting this proposal that, should the proposed
covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction
with a person who is debarred, suspended, declared ineligible, or voluntarily excluded from participation
in this covered transaction, unless authorized in writing by (Recipient).

6. The prospective lower tier participant further agrees by submitting this proposal that it will include the
clause titled "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion -
Lower Tier Covered Transaction", without modification, in all lower tier covered transactions and in all
solicitations for lower tier covered fransactions.

7. A participant in a covered transaction may rely upon a certification of a prospective participant in a
lower tier covered transaction that it is not debarred, suspended, ineligible, or voluntarily excluded from
the covered transaction, unless it knows that the certification is erroneous. A participant may decide the
method and frequency by which it determines the eligibility of its principals. Each participant may, but is
not required to, check the Nonprocurement List issued by U.S. General Service Administration.

Federal Clauses, Governmentwide Debarment and Suspension, cont'd

8. Nothing contained in the foregoing shall be construed to require establishment of system of records in
order to render in good faith the certification required by this clause. The knowledge and information of a
participant is not required to exceed that which is normally possessed by a prudent person in the ordinary
course of business dealings.



9. Except for transactions authorized under Paragraph 5 of these instructions, if a participant in a covered
transaction knowingly enters into a lower tier covered transaction with a person who is suspended,
debarred, ineligible, or voluntarily excluded from participation in this transaction, in addition to all
remedies available to the Federal Government, {Recipient) may pursue available remedies including
suspension and/or debarment.

"Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion - L.ower
Tier Covered Transaction"

(1) The prospective lower tier participant certifies, by submission of this bid or proposal, that neither it nor
its “principals” [as defined at 49 C.F.R. § 29.105(p)] is presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any Federal
department or agency.

(2) When the prospective lower tier participant is unable to certify to the statements in this certification,
such prospective participant shall attach an explanation to this proposal.

PRIVACY ACT.5U.8.C. 552

Applicability to Contracts

When a grantee maintains files on drug and alcohol enforcement activities for FTA, and those files are
organized so that information could be retrieved by personal identifier, the Privacy Act requirements apply
{o all contracts.

Flow Down

The Federal Privacy Act requirements flow down to each third party contractor and their contracts at
every tler,

Model Clause/Language

The text of the following clause has not been mandated by statute or specific regulation, but has been
developed by FTA.

Contracts involving Federal Privacy Act Requirements — The following requirements apply {o the
Contractor and its employees that administer any system of records on behalf of the Federal Government
under any contract:

(1) The Contractor agrees to comply with, and assures the compliance of its employees with, the
information restrictions and other applicable requirements of the Privacy Act of 1974,

5 U.8.C. § 552a. Among other things, the Contractor agrees to obtain the express consent of the Federal
Government before the Contractor or its employees operate a system of records on behalf of the Federal
Government. The Contractor understands that the requirements of the Privacy Act, including the civil and
criminal penalties for violation of that Act, apply to those individuals invoived, and that failure to comply
with the terms of the Privacy Act may result in termination of the underlying contract.

(2) The Contractor also agrees to Include these requirements in each subcontract to administer any
system of records on behalf of the Federal Government financed in whole or in part with Federal
assistance provided by FTA.

CIVIL. RIGHTS REQUIREMENTS , 29 U.S.C. § 623,42 U.S.C. § 2000, 42 U.S.C. §6102,42 U.5.C. §
12112, 42 U.S.C. § 12132, 49 U.S.C. § 5332, 29 CFR Part 1630, 41 CFR Paris 60 et seq.
Applicability to Contracts

The Civil Rights Requirements apply o all contracts.

Flow Down

The Civil Rights requirements flow down to all third party contractors and their contracts at every tier.
Model Clause/l.anguage

The following clause was predicated on language contained at 49 CFR Part 19, Appendix A, but FTA has
shortened the lengthy text.

Civil Rights - The following requirements apply to the underlying contract:

(1) Nondisgrimination - In accordance with Title VI of the Civil Rights Act, as amended, 42 U.5.C. §
20004, section 303 of the Age Discrimination Act of 1975, as amended, 42 U.5.C. § 6102, section 202 of
the Americans with Disabilities Act of 1990, 42 U.5.C. § 12132, and Federal transit law at 49 U.S.C. §
5332, the Contractor agrees that it will not discriminate against any employee or applicant for empioyment




because of race, color, creed, national origin, sex, age, or disability. In addition, the Contractor agrees to

comply with applicable Federal implementing regulations and other implementing reguirements FTA may

issue.

{2) Equal Employment Opportunity - The following equal employment opportunity requirements apply to

the underlying contract:

(a) Race, Color, Creed, National Origin, Sex - In accordance with Titie VII of the Civil Rights Act, as
amended,

42 1J.8.C. § 2000e, and Federal transit laws at 49 U.S.C. § 5332, the Contractor agrees to comply with

all applicable equal employment opportunity requirements of U.S. Department of Labor (U.S. DOL)

regulations, "Office of Federal Contract Compliance Programs, Equal Employment Opportunity,

Department of Labor," 41 C.F.R. Parts 60 et seq ., {which implement Executive Order No. 11246, "Equal

Employment Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order

11246 Relating to Equal Employment Opportunity," 42 U.S.C. § 2000e note), and with any applicable

Federal statutes, executive orders, regulations, and Federal policies that may in the future affect

construction activities undertaken in the course of the Project. The Contractor agrees to take affirmative

action to ensure that applicants are employed, and that employees

are treated during employment, without regard to their race, color, creed, national origin, sex, or age.

Such action shall include, but not be limited to, the following: employment, upgrading, demotion or

transfer, recruitment or

recruitment advertising, layoff or termination; rates of pay or other forms of compensation; and selection

for training, including apprenticeship. n addition, the Contractor agrees to compiy with any implementing

requirements FTA may issue.

(b) Age - In accordance with section 4 of the Age Discrimination in Employment Act of 1967, as
amended, 29

U.S.C. § § 623 and Federal transit law at 49 U.8.C. § 5332, the Contractor agrees to refrain from

discrimination against present and prospective emplioyees for reason of age. In addition, the Contractor

agrees (o comply with any implementing requirements FTA may issue.

(¢) Disabilities - In accordance with section 102 of the Americans with Disabilities Act, as amended, 42

U.S.C. § 12112, the Contractor agrees that it will comply with the requirements of U.S. Equal Employment

Opportunity Commission, "Regulations to Implement the Equal Employment Provisions of the Americans

with Disabilities Act," 29 C.F.R. Part 1630, pertaining to employment of persons with disabilities. In

addition, the Contractor agrees to comply with any implementing requirements FTA may issue.

(8) The Contractor also agrees to include these requirements in each subcontract financed in whole or in

part with Federal assistance provided by FTA, maodified only if necessary to identify the affected parties.

BREACHES AND DISPUTE RESOLUTION, 48 CFR Part 18

FTA Circular 4220.1D

Applicability to Contracts

All contracts in excess of $100,000 shall contain provisions or conditions which will alow for
administrative, contractual, or legal remedies in instances where contractors violate or breach contract
terms, and provide for such sanctions and penalties as may be appropriate. This may include provisions
for bonding, penalties for late or inadequate periormance, retained earnings, liquidated damages or other
appropriate measures.

Flow Down

The Breaches and Dispute Resoiutions requirements flow down to all tiers.

Model Clauses/Language

FTA does not prescribe the form or content of such provisions. What provisions are deveioped will
depend on the circumstances and the type of contract. For the purposes of this “Sample Contract,” a
variety of different language options are shown. The following clauses are examples of provisions from
various FTA third party contracts.

Disputes - Disputes arising in the performance of this Contract which are not resolved by agreement of
the parties shall be decided in writing by the authorized representative of (Recipient)'s [title of employee].
This decision shail be final and conclusive unless within [ten (10)] days from the date of receipt of its
copy, the Contractor mails or otherwise furnishes a written appeal to the [title of employee]. In connection
with




any such appeal, the Contractor shall be afforded an opportunity to be heard and to offer evidence in
support of its position. The decision of the [title of employee] shall be binding upon the Contractor and the
Contractor shail abide be the decision.

Performance During Dispute - Unless otherwise directed by (Recipient), Contractor shall continue
performance under this Contract while matters in dispute are being resolved.

Claims for Damages - Should either party to the Contract suffer injury or damage to person or property
because of any act or omission of the party or of any of his employees, agents or others for whose acts
he is legally liable, a claim for damages therefor shall be made in writing to such other party within a
reasonable time after the first observance of such injury of damage.

Remedies - Uniess this contract provides otherwise, all claims, counterclaims, disputes and other matters
in question between the {Recipient) and the Contractor arising out of or relating to this agreement or its
breach will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction
within the State in which the (Recipient) is located.

Rights and Remedies - The duties and obligations imposed by the Contract Documents and the rights
and remedies available thereunder shall be in addition to and not a fimitation of any duties, obligations,
rights and remedies otherwise imposed or available by law. No action or failure to act by the (Recipient),
(Architect) or Contractor shall constitute a waiver of any right or duty afforded any of them under the
Contract, nor shall any such action or failure to act constitute an approval of or acquiescence in any
breach thereunder, except as may be specifically agreed in writing.

DISADVANTAGED BUSINESS ENTERPRISE (DBE), 49 CFR Part 23
This section is being developed for the FTA Procurement Best Practices Manual to reflect the new
rule in 49 CFR Part 26.

STATE AND LOCAL LAW DISCLAIMER
Applicability to Contracts

This disclaimer applies to all contracts.
Flow Down

The Disclaimer has uniimited {low down.

Federal Clauses, Breeches and Disputes, cont'd

State and Local Law Disclaimer - The use of many of the suggested clauses are not governed by
Federal faw, but are significantly affected by State law. The language of the suggested clauses may need
to be modified depending on state law, and that before the suggested clauses are used in the grantees
procurement documents, the grantees should consult with their local attorney.

INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS, FTA Circular 4220.1D
Applicability to Coniracts

The incorporation of FTA terms applies to all contracts.

Flow Down

The incorporation of FTA terms has unlimited flow down.

Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions include, in
part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the
preceding contract provisions. All contractual provisions required by DOT, as set forth in FTA Circular
4220.1D, dated April 15, 1996, are hereby incorporated by reference. Anything to the contrary herein
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with other
provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act,
or refuse to comply with any {name of grantee) requests which would cause (name of grantee) to be in
viclation of the FTA terms and conditions.

End of Federal Clauses



FEDERAL PROCUREMENT CLAUSE REQUIREMENTS

# | Clause Construction | Equipment Operational Professional | Section 5311
Contract Contract Service Services Subrecipient
Contract Contract Agreement
1 | Drug/Alcohol Testing | NA NA * NA Yes
2 | Buy America Yes Yes NA NA NA
Requirements
3 | Charter Bus NA NA Yes NA Yes
Requirements
4 | School Bus NA NA Yes NA Yes
Requirements
5 | Cargo Preference Yes Yes NA NA NA
Requirements
6 | Seismic Safety Yes NA NA NA NA
7 i Energy Conservation | Yes Yes Yes Yes Yes
8 | Clean Water Yes Yes Yes Yes Yes
>$100,000
9 | Bus Testing NA Yes NA NA NA
10 | Pre-Award/Post- NA Yes NA NA NA
Delivery Reviews
11 | Lobbying >$100,000 Yes Yes Yes Yes Yes
12 | Access to Records >5$100,000 Non Non Non NA
Competitive | Competitive | Competitive
Oniy Only Only
13 | Federal Changes Yes Yes Yes Yes Yes
14 | Bonding >$100,000 NA NA NA NA
15 | Clean Air >$100,000 Yes Yes Yes Yes Yes
16 | Recycled Products Yes ? NA NA NA
>$10,000
17 | Davis Bacon Act >$2,000 NA NA NA NA
18 { Contract Work Hours | »$2,000 >$2,500 >$2,500 NA NA
and Safety Standards
Act
19 | Copeland Anti- >$2,000 NA NA NA NA
kickback Act
20 | No Government Yes Yes Yes Yes Yes
Obligation to Third
Parties
21 | Program Fraud and Yes Yes Yes Yes Yes
False or Fraudulent
Statements and
Related Acts
22 | Termination »>$10,000 | Yes Yes Yes Yes Yes
23 | Governmentwide >$100,000 >$100,000 >$100,000 >$100,000 Al
Debarment and
Suspension
Continued

# ltem number is for ease of reference only to and within this chart; it is not an official citation number
* Does not apply to contracts for maintenance service

The above and following page represent information furnished by the Federal Transit Administration to assist grant
recipients and sub-recipients in the procurement of goods and services with Federal funds; all categoties may not

Manual,” and available through the FTA website: www.fta.dot.gov

apply to any one applicant or situation. Other specifics may be found in the federal “Best Practices Procurement




